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PRELIMINARY STATEMENT

Petitioners, including OM Financial Life Insurance Company (“Old

Mutual”), sought review of a Securities and Exchange Commission (SEC) rule—

Rule 151A—which subjects fixed indexed annuities (“FIAs”) to the full panoply of

requirements set forth in the Securities Act of 1933, (“the Act”), 15 U.S.C. §§ 77a

et seq. Following briefing and oral argument, the Court issued its Opinion on July

21, 2009. The Court held that the SEC reasonably interpreted the Act’s § 3(a)(8)

“annuity contract” exemption to exclude FIAs. Op. at 12-19. But the Court also

held that the SEC’s § 2(b) analysis “is lacking” because it “failed to properly

consider the effect of the rule upon efficiency, competition, and capital formation.”

Id. at 3 & 24. As a result, the Court “remand[ed] the rule for reconsideration” in

order for “the SEC to address the deficiencies with its § 2(b) analysis.” Id.

Petitioner Old Mutual is filing this Petition for Panel Rehearing under

Federal Rule of Appellate Procedure 40 and D.C. Circuit Rules 35 and 40 because

the Court’s Opinion fails to couple the remand of Rule 151A with an order staying

the Rule’s current January 12, 2011 effective date. Unless that effective date is

stayed, Old Mutual and other FIA industry members will be compelled to take

immediate and costly steps to comply with the current Rule while the SEC

undertakes the lengthy and complex process of conducting a proper § 2(b) analysis,

and then deciding whether to reissue a revised rule—or any rule at all. In addition,
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failure to order the SEC to stay the Rule would put Old Mutual and other FIA

companies at a substantial competitive disadvantage when and if the Rule goes into

effect in January 2011.

Prior to filing this Petition for Panel Rehearing, Old Mutual requested the

SEC to stay Rule 151A until two years after the Commission’s completion of a

new § 2(b) analysis and possible reissuance, revision, or withdrawal of the Rule in

light of that analysis.1 This would mirror the amount of time that the Commission

originally gave the industry to comply with Rule 151A in its current form. J.A. at

26 & 41.

To afford the SEC sufficient time to consider whether to stay the Rule’s

effective date in light of the Court’s Opinion and remand, Old Mutual also asked

the SEC if it would consent to a motion for a 60-day extension of the deadline for

filing a rehearing petition, and to a corresponding 60-day stay of issuance of the

mandate. This would have enabled the Commission to address the issues—most

importantly, staying the effective date of Rule 151A—that Old Mutual and other

petitioners have raised with the SEC, without the pressure of imminent judicial

1 A copy of Old Mutual’s August 20, 2009 request to the SEC to stay the Rule’s
effective date is included in the accompanying Addendum to this Petition.
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deadlines.2 The SEC orally declined Old Mutual’s proposal to file such an

unopposed motion, and was not able to agree, prior to the deadline for filing a

rehearing petition, to stay the Rule’s still looming effective date.

In view of the immediate marketplace disruption that the Opinion in its

current form will trigger, this Petition for Panel Rehearing is limited to requesting

the Court to reconsider the adequacy of the remand-without-stay remedy that it has

granted. More specifically, Old Mutual respectfully requests that the Court adjust

only the remedy by requiring the SEC to stay the effective date of the Rule for at

least two years after the SEC’s possible reissuance of an FIA rule based on the

revised § 2(b) analysis that the Court’s Opinion mandates.3

SUMMARY OF ARGUMENT

The Panel’s July 21, 2009 Opinion upheld the SEC’s interpretation of

“annuity contract” as reasonable under Chevron, U.S.A., Inc. v. Natural Resources

Defense Council, 467 U.S. 837 (1984). Op. at 12-19. But because the Court

2 A copy of Old Mutual’s August 27, 2009 request to the SEC to consent to 60-
days extensions of the rehearing petition deadline and date for issuing the mandate
is included in the Addendum to this Petition.

3 Old Mutual does not oppose vacatur of the Rule, but is aware that such relief
would automatically require the SEC to reopen the rulemaking record (see infra, n.
5). Instead, Old Mutual seeks the more limited remedy of a remand-with-stay
because staying the Rule’s effective date would protect Old Mutual and other
members of the FIA industry while conserving the Commission’s resources in
reconsidering the Rule.
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determined that the SEC’s analysis of the Rule’s effect on promoting “efficiency,

competition, and capital formation” was arbitrary and capricious, it remanded the

Rule “to the SEC to address the deficiencies with its § 2(b) analysis.” Id. at 21-24.

In remanding Rule 151A, the Panel did not address a critical aspect of the

Rule—the Rule’s January 12, 2011 effective date. See J.A. at 26. The record

before the Commission demonstrates that a January 2011 effective date would be

impossible for the FIA industry to meet without, at a minimum, taking immediate,

expensive actions. But those costly actions would be completely wasted in the

event the SEC withdraws or substantially revises Rule 151A in light of the Court’s

opinion and remand (and may not even be possible to complete by January 2011).

The Court’s Opinion failed to include an Allied-Signal analysis, which sets

forth the parameters in the D.C. Circuit for the type of relief that is appropriate

when a rule is invalidated. See Allied-Signal, Inc. v. U.S. Nuclear Regulatory

Comm’n, 988 F.2d 146 (D.C. Cir. 1993). Applying the Allied-Signal factors

confirms that the relief Old Mutual seeks here—a two-year stay of the Rule’s

effective date, in the event that SEC decides that the Rule should be reissued—is

necessary and appropriate.

Without a stay of the Rule’s effective date, Old Mutual must fundamentally

alter the distribution network that it has relied upon for these products, and must

undertake those changes almost immediately if Old Mutual is to be in a position to
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continue to sell FIAs when the Rule is currently scheduled to become effective.

Declaration of Brian Grigg ¶ 8 (appended as Ex. F to Motion For Expedited

Briefing (Jan. 27, 2009)). According to the Commission itself, these changes, in

the first year alone, would cost the FIA industry over $100 million. JA at 57. If

the SEC decides to withdraw Rule 151A after reconsidering the Rule in light of

this Court’s opinion, or otherwise changes it, some or all of these costs would be

unnecessarily incurred, injuring the industry and consumers of its products.

Because the SEC would not agree to Old Mutual's request for a stay of the

Rule prior to the deadline for filing a petition for hearing (and would not agree to

an extension of the rehearing petition deadline), Old Mutual has filed this Petition

to request the Panel to adjust the remedy by staying the Rule’s effective date until

two years after the SEC’s possible reissuance of the Rule in light of the new § 2(b)

analysis that this Court’s July 21, 2009 Opinion requires.

ARGUMENT

THE PANEL SHOULD GRANT REHEARING BECAUSE
REMANDING RULE 151A WITHOUT STAYING ITS EFFECTIVE
DATE WOULD HAVE A SIGNIFICANT ADVERSE IMPACT ON
MARKETPLACE EFFICIENCY AND COMPETITION

Seeking panel rehearing as to remedy is an established practice in this

Circuit. See, e.g., S. Coast Air Quality Mgmt. Dist. v. EPA, 489 F.3d 1245, 1246

(D.C. Cir. 2007) (seeking “rehearing with regard to the vacatur and remand of a

final rule”); North Carolina v. EPA, 550 F.3d 1176, 1177 (D.C. Cir. 2008)
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(involving “petition for rehearing or, in the alternative, for a remand of the case

without vacatur”). It also is not uncommon for this Court, when invalidating a

rule, to send the matter back to the agency with a directive to perform certain

actions. See Chamber of Commerce v. SEC, 443 F.3d 890, 909 (D.C. Cir. 2006)

(vacating the rule but withholding the mandate for 90 days to provide the SEC the

opportunity to reopen the record and also requiring the SEC to file a status report

with the Court within 90 days); see also Rodway v. U.S. Dep’t of Agric., 514 F.2d

809, 817-18 (D.C. Cir. 1975) (declining to vacate regulations pending new rule-

making proceedings, but directing the agency to complete the process within 120

days).

Here, the remand-without-stay remedy ordered by the Court does not

consider the very substantial cost burdens, significant marketplace disruption, and

probable competitive harm that the Court’s remand will cause unless it is coupled

with a stay of the effective date of the Rule that preserves the two-year transition

period that the SEC already has recognized is necessary.

A. Unless Rectified, the Court’s Remand-Without-Stay Will Have An
Immediate Adverse Impact On the FIA Industry

On February 3, 2009, the Court granted Petitioners’ Emergency Motion For

Expedited Briefing (“Motion”), which detailed numerous actions that FIA industry

members would have to undertake to comply with Rule 151A long before the Rule

goes into effect. As more fully discussed in that Motion, and evidenced elsewhere
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in the record, the FIAs that insurance companies sell are generally distributed

through separate and unrelated companies, known as “independent marketing

organizations” or “IMOs.” Motion at 14. The IMOs are responsible for

contracting and training independent insurance agents to sell FIAs. Id.

Rule 151A, in its current form, would require that FIA products be

distributed through broker-dealers rather than IMOs. The vast majority of Old

Mutual’s and other petitioners’ IMOs, however, are not broker-dealers. Id. at 15.

For an insurance company to transition to a distribution model relying on broker-

dealers by January 12, 2011, the companies must begin planning and

implementation well in advance of that date. Id. Indeed, if the effective date is not

postponed, agents and IMOs will begin the process — and some already have

begun — of turning their sales efforts away from FIAs in order to avoid

registration and its attendant costs. Grigg Decl. ¶ 19

Old Mutual currently works with over 300 IMOs, which in turn have

approximately 15,000 agents who may sell Old Mutual’s FIAs. Id. ¶ 5. Old

Mutual would not be able to comply with Rule 151A simply by preparing

registration statements for its existing FIA products because the features, cost, and

compensation structure of Old Mutual’s current FIA products would be

unattractive to broker dealers. Id. ¶ 9. Consequently new products must be

developed. It typically takes Old Mutual approximately one year to develop new
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products. Id. ¶ 10. It is not until after a product is developed that Old Mutual

would be able to register the product with the SEC, a process that can take several

more months. Id. ¶ 11. Because these products are also regulated by state

insurance agencies, the products would also need to be submitted for state

approval. Id. ¶ 12. In short, there will be a long and expensive process for

companies such as Old Mutual to comply with Rule 151A.

The SEC estimated that industry-wide first year costs associated with Rule

151A compliance to be over $100,000,000. See J.A. at 57.4 Remanding Rule

151A without altering its effective date would force the FIA industry to begin

incurring those costs now or be unprepared for the current January 12, 2011

deadline. In light of these considerations, remanding Rule 151A without staying

the effective date would have an immediate adverse cost impact on the FIA

industry. Unless the industry takes these immediate steps, it will be at a significant

competitive disadvantage. Failure to act now will mean the FIA industry will not

be in a position in January 2011 to compete effectively in the marketplace against

competitors such as securities firms selling established securities products.

4 The SEC’s estimate is likely conservative. The record suggests that the costs
may be as high as $230,000,000. See J.A. at 57 (citing Letter of Nat’l Ass’n for
Fixed Annuities (Nov. 17, 2008)).
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B. The Panel’s Remand-Without-Stay Failed to Consider the Allied-
Signal Factors

In Allied-Signal, this Court outlined the considerations that should be

applied in determining whether an agency rule found to be defective should be

vacated rather than remanded. Allied-Signal, 988 F.2d at 150-51. Allied-Signal

provides that the decision to vacate rather than remand a defective regulation

depends on two factors. First, the Court should assess “the seriousness of the

order's deficiencies (and thus the extent of doubt whether the agency chose

correctly).” Id. at 150-51 (quoting Int’l Union, United Mine Workers of Am. v.

Fed. Mine Safety & Health Admin., 920 F.2d 960, 966-67 (D.C. Cir. 1990)).

Second, the Court should analyze “the disruptive consequences of an interim

change that may itself be changed.” Id.

While the Allied-Signal factors apply to the distinction between vacatur and

remand, they also support the more limited remand-with-stay remedy that Old

Mutual seeks here. In other words, because this case satisfies the Allied-Signal

factors for vacatur of a rule, it also qualifies for the more limited remedy of a

remand-with-stay.5

5 While it may have been appropriate for Old Mutual to seek vacatur of Rule 151A
based on the Allied-Signal factors, Old Mutual appreciates that vacatur would
require, at a minimum, the SEC to conduct a new notice-and-comment rulemaking
process. The relief that Old Mutual seeks would not automatically require the SEC
to reopen the opportunity for notice and comment unless it is determined that

(footnote continued on next page)
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1. The Court’s Opinion Casts Doubt on Whether Rule 151A
Can Survive Rigorous § 2(b) Analysis

The first Allied-Signal factor allows the Court to vacate an invalid rule when

it is unlikely that “the agency may be able readily to cure a defect in its explanation

of a decision.” Heartland Reg’l Med. Ctr. v. Sebelius, 566 F.3d 193, 198 (D.C.

Cir. 2009) (discussing Allied-Signal). Vacatur is appropriate when there is not a

substantial likelihood that the agency “will be able to remedy its error and reach a

similar overall result on a valid basis.” Id. As this Court has stated, “[t]here is a

fine line between agency reasoning that is so crippled as to be unlawful and action

that is potentially lawful but insufficiently or inappropriately explained.” Radio-

Television News Dirs. Ass'n v. FCC, 184 F.3d 872, 888 (D.C. Cir. 1999) (internal

quotation marks omitted).

Nothing in this Court’s Opinion suggests there is a substantial likelihood

that the SEC will be able to reissue Rule 151A after conducting a proper § 2(b)

analysis. The Panel held that the SEC’s § 2(b) analysis was “flawed” because

providing “clarity” to an unregulated product “is not helpful in assessing the effect

Rule 151A has on competition.” Op. at 21-22. The Court further explained that

“[t]he SEC would achieve a similar clarity if it declined outright to regulate FIAs.”

(footnote continued from previous page)

reopening the record is necessary to conduct a proper § 2(b) analysis. The
requested relief is as unobtrusive on the SEC’s discretion as possible, while
avoiding significant harm to competition in the FIA industry.
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Id. at 22. Additionally, “the SEC did not make any finding on the existing level of

competition in the marketplace under the state law regime.” Id. Any alleged

“increase or decrease in competition” due to Rule 151A is impossible to ascertain

in the absence of a baseline determination of the level of competition. Id.

The Court similarly rejected the SEC’s § 2(b) analysis of efficiency. The

Court held that the SEC failed to consider the existing investor protections under

current state regulation and whether Rule 151A would provide investors with

sufficient protections to make informed decisions. Id. at 24. In addition, the Court

held that the SEC’s analysis of Rule 151A’s effect on capital formation was flawed

because it was based “significantly on the flawed presumption that the enhanced

investor protections under Rule 151A would increase market efficiency.” Id.

In sum, there is no reason to believe that there is a “substantial likelihood”

that the SEC can justify the Rule under § 2(b) on remand. Heartland Reg’l Med.

Ctr., 566 F.3d at 198. Because it is unclear whether the SEC could justify Rule

151A under § 2(b), the first Allied-Signal factor favors staying the Rule.6

6 The SEC’s merits brief suggested in passing that it was not required to engage in
an analysis under § 2(b). SEC Br. at 67-68. This Court rejected that argument,
however, since the SEC did engage in a § 2(b) analysis. See Op. at 20. The
Commission did not advance any arguments plausibly suggesting that the SEC is
not required to conduct a § 2(b) analysis. Id. at 20-21.
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2. Remand Without A Stay of Rule 151A’s Effective Date
Would Have Serious Disruptive Consequences

Application of the second Allied-Signal factor—the disruptive consequences

that Rule 151A would have on the FIA industry and consumers while the SEC

reconsiders the § 2(b) issues on remand—strongly counsels that the Rule’s

effective date should be stayed until two years after the SEC reissues any version

of Rule 151A.

In North Carolina v. EPA, 550 F.3d at 1777, this Court recognized the

importance of fashioning a remedy that avoids disruptive consequences associated

with vacating or remanding an invalid regulation. This Court vacated various

aspects of the Clean Air Interstate Rule (“CAIR”). The U.S. Environmental

Protection Agency (“EPA”) subsequently petitioned for rehearing, or in the

alternative, for a remand of the case without vacatur. Id. The Court granted EPA’s

petition to remand the rule without vacatur because “allowing CAIR to remain in

effect until it is replaced by a rule consistent with [the Court’s] opinion would at

least temporarily preserve the environmental values covered by CAIR.” Id. at

1178. Vacating the rules in North Carolina would “have serious adverse

implications for public health and the environment.” Id. at 1178 (Rogers, J.,

concurring in granting rehearing in part); see also Cement Kiln Recycling Coal. v.

EPA, 255 F.3d 855, 872 (D.C. Cir. 2001) (inviting EPA to file a motion to stay the
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mandate because vacating the challenged regulations would leave EPA without

standards regulating hazardous waste combustors).

In North Carolina, the Court avoided significant disruption to both the

environment and public health by remanding, rather than vacating, invalid EPA

regulations. The Court’s reasoning for not vacating the rules in North Carolina

supports staying the effective date of Rule 151A here. The modified remedy that

Old Mutual seeks will avoid enormous disruption to the FIA industry that a

remand-without-stay will cause. The disruptive consequences of remanding Rule

151A without delaying the effectiveness of the Rule would fall completely on the

FIA industry’s shoulders without any offsetting benefit. This is particularly true if

the SEC were later to withdraw or amend Rule 151A after conducting a proper

§2(b) analysis. There is no justification for imposing these substantial costs on the

FIA industry or its customers at this time.

Indeed, failing to stay the effectiveness of Rule 151A would lead to a

perverse result that would defeat the very purpose of this Court’s remand. Because

the Court found that the SEC did not properly assess the likely competitive effects

of Rule 151A under § 2(b), it remanded the Rule so that the Commission can make

such an assessment. But unless the Rule’s January 2011 effective date is stayed

while the SEC engages in the process of analyzing the Rule’s long-term

competitive impact, competition would be injured in the short term. It makes little
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sense to permit this short-term competitive injury to occur while the SEC is

contemplating whether the Rule, as currently written, will adversely affect

competition in the long term. The interim relief that Old Mutual seeks would

avoid this ironic and detrimental outcome and help to effectuate the clear intent

underlying this Court’s remand of the Rule for reconsideration in light of a proper

§ 2(b) competition analysis.

C. The SEC Already Has Determined That An Effective Date No
Less Than Two Years Following Issuance Of A Final FIA Rule Is
Necessary For The FIA Industry To Comply

The SEC originally proposed that Rule 151A would become effective 12

months after publication in the Federal Register. See J.A. at 12 & 41. But after

considering comments received in the rulemaking process, the SEC determined

that “additional time is required for, among other things, making the

determinations required by the rule, preparing registration statements for indexed

annuities that are required to be registered, and establishing the needed

infrastructure for distributing registered indexed annuities.” Id. at 41. As a result,

the SEC extended the effective date to two years following publication of the Rule.

Id.

The substantial lead time needed by the FIA industry to comply with Rule

151A also appears to be the reason that this Court granted Petitioners’ Motion for

Expedited Briefing in this case on February 3, 2009. See Order Granting
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Expedited Briefing (Feb. 3, 2009). And by consenting to the request for expedited

briefing, the SEC again recognized the major impact that Rule 151A will have on

the FIA industry. See Motion at 6.

The judicial relief that Old Mutual seeks here would simply reset the two-

year compliance period that the SEC recognized was essential when it issued the

Rule. Under these circumstances, the relief that Old Mutual seeks simply makes

good sense.7

CONCLUSION

Old Mutual requests the Panel to grant rehearing and modify its Opinion by

coupling its remand of Rule 151A with a requirement that the SEC stay the Rule’s

effective date until two years following reissuance of the current or any revised

rule.

7 The relief sought will also avoid any future need to seek help in the form of
mandamus should the SEC not act in a timely manner on remand. See North
Carolina v. EPA, 550 F.3d at 1178 (“Further, we remind the Petitioners that they
may bring a mandamus petition to this court in the event that EPA fails to modify
[the regulation] in a manner consistent with our July 11, 2008 opinion.”). Indeed,
“[a] remand-only disposition is, in effect, an indefinite stay of the effectiveness of
the court’s decisions and agencies naturally treat it as such.” Natural Res. Def.
Council v. EPA, 489 F.3d 1250, 1262-64 (D.C. Cir. 2007) (Randolph, J.,
concurring). If the Commission believes that there is an urgency for reissuing the
Rule and commencing the requested two-year implementation period, it is free to
complete the necessary analysis promptly. In other words, it is completely in the
SEC’s hands as to when the two-year period will start to run.
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