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PRELIMINARY STATEMENT

Petitioners, including OM Financial Life Insurance Company (“Old
Mutual™), sought review of a Securities and Exchange Commission (SEC) rule—
Rule 151A—which subjects fixed indexed annuities (“FIAS’) to the full panoply of
requirements set forth in the Securities Act of 1933, (“the Act”), 15 U.S.C. 8§ 77a
et segq. Following briefing and oral argument, the Court issued its Opinion on July
21, 2009. The Court held that the SEC reasonably interpreted the Act’s § 3(a)(8)
“annuity contract” exemption to exclude FIAs. Op. at 12-19. But the Court also
held that the SEC’s § 2(b) analysis “is lacking” becauseit “failed to properly
consider the effect of the rule upon efficiency, competition, and capital formation.”
Id. at 3 & 24. Asaresult, the Court “remand[ed] the rule for reconsideration” in
order for “the SEC to address the deficiencies with its § 2(b) analysis.” Id.

Petitioner Old Mutual isfiling this Petition for Panel Rehearing under
Federal Rule of Appellate Procedure 40 and D.C. Circuit Rules 35 and 40 because
the Court’s Opinion fails to couple the remand of Rule 151A with an order staying
the Rule’s current January 12, 2011 effective date. Unlessthat effective dateis
stayed, Old Mutual and other FIA industry members will be compelled to take
immediate and costly steps to comply with the current Rule while the SEC
undertakes the lengthy and complex process of conducting a proper 8 2(b) analysis,

and then deciding whether to reissue arevised rule—or any rule at all. In addition,
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failure to order the SEC to stay the Rule would put Old Mutual and other FIA
companies at a substantial competitive disadvantage when and if the Rule goesinto
effect in January 2011.

Prior to filing this Petition for Panel Rehearing, Old Mutual requested the
SEC to stay Rule 151A until two years after the Commission’s completion of a
new 8 2(b) analysis and possible reissuance, revision, or withdrawal of the Rulein
light of that analysis." Thiswould mirror the amount of time that the Commission
originally gave the industry to comply with Rule 151A inits current form. JA. at
26 & 41.

To afford the SEC sufficient time to consider whether to stay the Rule’s
effective date in light of the Court’s Opinion and remand, Old Mutual aso asked
the SEC if it would consent to a motion for a 60-day extension of the deadline for
filing arehearing petition, and to a corresponding 60-day stay of issuance of the
mandate. This would have enabled the Commission to address the issues—most
importantly, staying the effective date of Rule 151A—that Old Mutua and other

petitioners have raised with the SEC, without the pressure of imminent judicia

L A copy of Old Mutual’s August 20, 2009 request to the SEC to stay the Rule’s
effective date isincluded in the accompanying Addendum to this Petition.
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deadlines.? The SEC orally declined Old Mutual’s proposal to file such an
unopposed motion, and was not able to agree, prior to the deadline for filing a
rehearing petition, to stay the Rule's still looming effective date.

In view of the immediate marketplace disruption that the Opinion in its
current form will trigger, this Petition for Panel Rehearing is limited to requesting
the Court to reconsider the adequacy of the remand-without-stay remedy that it has
granted. More specifically, Old Mutual respectfully requests that the Court adjust
only the remedy by requiring the SEC to stay the effective date of the Rule for at
least two years after the SEC’ s possible reissuance of an FIA rule based on the
revised § 2(b) analysis that the Court’s Opinion mandates.®

SUMMARY OF ARGUMENT
The Panel’ s July 21, 2009 Opinion upheld the SEC’ s interpretation of

“annuity contract” as reasonable under Chevron, U.SA., Inc. v. Natural Resources

Defense Council, 467 U.S. 837 (1984). Op. at 12-19. But because the Court

2 A copy of Old Mutual’s August 27, 2009 request to the SEC to consent to 60-
days extensions of the rehearing petition deadline and date for issuing the mandate
Isincluded in the Addendum to this Petition.

* Old Mutual does not oppose vacatur of the Rule, but is aware that such relief
would automatically require the SEC to reopen the rulemaking record (see infra, n.
5). Instead, Old Mutual seeks the more limited remedy of a remand-with-stay
because staying the Rul€’ s effective date would protect Old Mutual and other
members of the FIA industry while conserving the Commission’s resources in
reconsidering the Rule.
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determined that the SEC’ s analysis of the Rule's effect on promoting “efficiency,
competition, and capital formation” was arbitrary and capricious, it remanded the
Rule “to the SEC to address the deficiencies with its § 2(b) analysis.” Id. at 21-24.

In remanding Rule 151A, the Panel did not address a critical aspect of the
Rule—the Rul€’' s January 12, 2011 effective date. See J.A. at 26. The record
before the Commission demonstrates that a January 2011 effective date would be
impossible for the FIA industry to meet without, at a minimum, taking immediate,
expensive actions. But those costly actions would be completely wasted in the
event the SEC withdraws or substantially revises Rule 151A in light of the Court’s
opinion and remand (and may not even be possible to complete by January 2011).

The Court’s Opinion failed to include an Allied-Sgnal analysis, which sets
forth the parameters in the D.C. Circuit for the type of relief that is appropriate
when aruleisinvalidated. See Allied-Sgnal, Inc. v. U.S. Nuclear Regulatory
Comm’'n, 988 F.2d 146 (D.C. Cir. 1993). Applying the Allied-Sgnal factors
confirmsthat the relief Old Mutual seeks here—a two-year stay of the Rule's
effective date, in the event that SEC decides that the Rule should be reissued—is
necessary and appropriate.

Without a stay of the Rul€e's effective date, Old Mutual must fundamentally
ater the distribution network that it has relied upon for these products, and must

undertake those changes ailmost immediately if Old Mutual isto be in a position to
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continue to sell FIAswhen the Rule is currently scheduled to become effective.
Declaration of Brian Grigg 1 8 (appended as Ex. F to Motion For Expedited
Briefing (Jan. 27, 2009)). According to the Commission itself, these changes, in
thefirst year alone, would cost the FIA industry over $100 million. JA at 57. If
the SEC decidesto withdraw Rule 151A after reconsidering the Rulein light of
this Court’ s opinion, or otherwise changesit, some or all of these costs would be
unnecessarily incurred, injuring the industry and consumers of its products.

Because the SEC would not agree to Old Mutual's request for a stay of the
Rule prior to the deadline for filing a petition for hearing (and would not agree to
an extension of the rehearing petition deadline), Old Mutual hasfiled this Petition
to request the Panel to adjust the remedy by staying the Rul€’ s effective date until
two years after the SEC’ s possible reissuance of the Rulein light of the new § 2(b)
anaysisthat this Court’s July 21, 2009 Opinion requires.

ARGUMENT

THE PANEL SHOULD GRANT REHEARING BECAUSE
REMANDING RULE 151A WITHOUT STAYING ITSEFFECTIVE
DATE WOULD HAVE A SIGNIFICANT ADVERSE IMPACT ON
MARKETPLACE EFFICIENCY AND COMPETITION

Seeking panel rehearing as to remedy is an established practicein this
Circuit. See, e.g., S Coast Air Quality Mgmt. Dist. v. EPA, 489 F.3d 1245, 1246
(D.C. Cir. 2007) (seeking “rehearing with regard to the vacatur and remand of a

final rule”); North Carolina v. EPA, 550 F.3d 1176, 1177 (D.C. Cir. 2008)
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(involving “petition for rehearing or, in the alternative, for aremand of the case
without vacatur”). It also is not uncommon for this Court, when invalidating a
rule, to send the matter back to the agency with a directive to perform certain
actions. See Chamber of Commercev. SEC, 443 F.3d 890, 909 (D.C. Cir. 2006)
(vacating the rule but withholding the mandate for 90 days to provide the SEC the
opportunity to reopen the record and also requiring the SEC to file a status report
with the Court within 90 days); see also Rodway v. U.S. Dep’t of Agric., 514 F.2d
809, 817-18 (D.C. Cir. 1975) (declining to vacate regulations pending new rule-
making proceedings, but directing the agency to complete the process within 120
days).

Here, the remand-without-stay remedy ordered by the Court does not
consider the very substantial cost burdens, significant marketplace disruption, and
probable competitive harm that the Court’s remand will cause unlessit is coupled
with a stay of the effective date of the Rule that preserves the two-year transition
period that the SEC aready has recognized is necessary.

A. UnlessRectified, the Court’s Remand-Without-Stay Will Have An
Immediate Adverse Impact On the FIA Industry

On February 3, 2009, the Court granted Petitioners' Emergency Motion For
Expedited Briefing (“Motion”), which detailed numerous actions that FIA industry
members would have to undertake to comply with Rule 151A long before the Rule

goesinto effect. Asmore fully discussed in that Motion, and evidenced elsewhere

6
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in the record, the FIAs that insurance companies sell are generaly distributed
through separate and unrelated companies, known as “independent marketing
organizations’ or “IMQOs.” Maotion at 14. The IMOs are responsible for
contracting and training independent insurance agentsto sell FIAs. 1d.

Rule 151A, inits current form, would require that FIA products be
distributed through broker-dealers rather than IMOs. The vast mgority of Old
Mutual’ s and other petitioners’ IMOs, however, are not broker-deders. Id. at 15.
For an insurance company to transition to a distribution model relying on broker-
dealers by January 12, 2011, the companies must begin planning and
implementation well in advance of that date. 1d. Indeed, if the effective date is not
postponed, agents and IMOs will begin the process — and some already have
begun — of turning their sales efforts away from FIAsin order to avoid
registration and its attendant costs. Grigg Decl. 1 19

Old Mutua currently works with over 300 IMOs, which in turn have
approximately 15,000 agents who may sell Old Mutual’sFIAs. Id. 5. Old
Mutua would not be able to comply with Rule 151A simply by preparing
registration statements for its existing FIA products because the features, cost, and
compensation structure of Old Mutual’s current FIA products would be
unattractive to broker dealers. 1d. 9. Consequently new products must be

developed. It typically takes Old Mutual approximately one year to develop new
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products. Id. 110. Itisnot until after a product is developed that Old Mutual
would be able to register the product with the SEC, a process that can take several
more months. 1d. §11. Because these products are also regulated by state
Insurance agencies, the products would aso need to be submitted for state
approval. Id. §12. In short, there will be along and expensive process for
companies such as Old Mutual to comply with Rule 151A.

The SEC estimated that industry-wide first year costs associated with Rule
151A compliance to be over $100,000,000. See JA. at 57.* Remanding Rule
151A without altering its effective date would force the FIA industry to begin
incurring those costs now or be unprepared for the current January 12, 2011
deadline. Inlight of these considerations, remanding Rule 151A without staying
the effective date would have an immediate adverse cost impact on the FIA
industry. Unless the industry takes these immediate steps, it will be at a significant
competitive disadvantage. Failure to act now will mean the FIA industry will not
be in aposition in January 2011 to compete effectively in the marketplace against

competitors such as securities firms selling established securities products.

* The SEC's estimate is likely conservative. The record suggests that the costs
may be as high as $230,000,000. See J.A. at 57 (citing Letter of Nat'| Ass'n for
Fixed Annuities (Nov. 17, 2008)).
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B. ThePand’s Remand-Without-Stay Failed to Consider the Allied-
Signal Factors

In Allied-Sgnal, this Court outlined the considerations that should be
applied in determining whether an agency rule found to be defective should be
vacated rather than remanded. Allied-Sgnal, 988 F.2d at 150-51. Allied-Sgnal
provides that the decision to vacate rather than remand a defective regulation
depends on two factors. First, the Court should assess “the seriousness of the
order's deficiencies (and thus the extent of doubt whether the agency chose
correctly).” Id. at 150-51 (quoting Int’l Union, United Mine Workers of Am. v.
Fed. Mine Safety & Health Admin., 920 F.2d 960, 966-67 (D.C. Cir. 1990)).
Second, the Court should analyze “the disruptive consequences of an interim

change that may itself be changed.” 1d.

While the Allied-Sgnal factors apply to the distinction between vacatur and
remand, they also support the more limited remand-with-stay remedy that Old
Mutual seeks here. In other words, because this case satisfies the Allied-Sgnal
factors for vacatur of arule, it also qualifies for the more limited remedy of a

remand-with-stay.”

> While it may have been appropriate for Old Mutual to seek vacatur of Rule 151A
based on the Allied-Sgnal factors, Old Mutual appreciates that vacatur would
require, at a minimum, the SEC to conduct a new notice-and-comment rulemaking
process. Therdlief that Old Mutual seeks would not automatically require the SEC
to reopen the opportunity for notice and comment unlessit is determined that

(footnote continued on next page)
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1. The Court’s Opinion Casts Doubt on Whether Rule 151A
Can Survive Rigorous 8§ 2(b) Analysis

Thefirst Allied-Sgnal factor allows the Court to vacate an invalid rule when
itisunlikely that “the agency may be able readily to cure adefect in its explanation
of adecision.” Heartland Reg’'| Med. Ctr. v. Sebelius, 566 F.3d 193, 198 (D.C.
Cir. 2009) (discussing Allied-Signal). Vacatur is appropriate when thereis not a
substantial likelihood that the agency “will be able to remedy its error and reach a
similar overall result on avalid basis.” 1d. Asthis Court has stated, “[t]hereisa
fine line between agency reasoning that is so crippled as to be unlawful and action
that is potentially lawful but insufficiently or inappropriately explained.” Radio-
Television News Dirs. Assnv. FCC, 184 F.3d 872, 888 (D.C. Cir. 1999) (internal
guotation marks omitted).

Nothing in this Court’s Opinion suggests there is a substantial likelihood
that the SEC will be ableto reissue Rule 151A after conducting a proper § 2(b)
anaysis. The Panel held that the SEC’s § 2(b) analysis was “flawed” because
providing “clarity” to an unregulated product “is not helpful in assessing the effect
Rule 151A has on competition.” Op. at 21-22. The Court further explained that

“[t]he SEC would achieve asimilar clarity if it declined outright to regulate FIAS.”

(footnote continued from previous page)

reopening the record is necessary to conduct a proper 8§ 2(b) analysis. The
requested relief is as unobtrusive on the SEC’ s discretion as possible, while
avoiding significant harm to competition in the FIA industry.

10
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Id. at 22. Additionaly, “the SEC did not make any finding on the existing level of
competition in the marketplace under the state law regime.” Id. Any alleged
“Increase or decrease in competition” due to Rule 151A isimpossible to ascertain
in the absence of a baseline determination of the level of competition. 1d.

The Court smilarly rejected the SEC’s § 2(b) analysis of efficiency. The
Court held that the SEC failed to consider the existing investor protections under
current state regulation and whether Rule 151A would provide investors with
sufficient protectionsto make informed decisions. Id. at 24. In addition, the Court
held that the SEC’s analysis of Rule 151A’s effect on capital formation was flawed
because it was based “ significantly on the flawed presumption that the enhanced
investor protections under Rule 151A would increase market efficiency.” 1d.

In sum, thereis no reason to believe that thereis a“substantial likelihood”
that the SEC can justify the Rule under § 2(b) on remand. Heartland Reg’'| Med.
Ctr., 566 F.3d at 198. Because it is unclear whether the SEC could justify Rule

151A under § 2(b), the first Allied-Signal factor favors staying the Rule.’

® The SEC’s merits brief suggested in passing that it was not required to engagein
an analysisunder 8§ 2(b). SEC Br. at 67-68. This Court rejected that argument,
however, since the SEC did engagein a§ 2(b) analysis. See Op. at 20. The
Commission did not advance any arguments plausibly suggesting that the SEC is
not required to conduct a § 2(b) analysis. Id. at 20-21.

11
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2. Remand Without A Stay of Rule 151A’s Effective Date
Would Have Serious Disruptive Consequences

Application of the second Allied-Sgnal factor—the disruptive consequences
that Rule 151A would have on the FIA industry and consumers while the SEC
reconsiders the 8 2(b) issues on remand—strongly counsels that the Rule's
effective date should be stayed until two years after the SEC reissues any version
of Rule 151A.

In North Carolina v. EPA, 550 F.3d at 1777, this Court recognized the
importance of fashioning aremedy that avoids disruptive consequences associated
with vacating or remanding an invalid regulation. This Court vacated various
aspects of the Clean Air Interstate Rule (“CAIR”). The U.S. Environmental
Protection Agency (“EPA”) subsequently petitioned for rehearing, or in the
aternative, for aremand of the case without vacatur. 1d. The Court granted EPA’s
petition to remand the rule without vacatur because “allowing CAIR to remain in
effect until it is replaced by arule consistent with [the Court’s] opinion would at
least temporarily preserve the environmental values covered by CAIR.” 1d. at
1178. Vacating the rulesin North Carolina would “have serious adverse
implications for public health and the environment.” 1d. at 1178 (Rogers, J.,
concurring in granting rehearing in part); see also Cement Kiln Recycling Coal. v.

EPA, 255 F.3d 855, 872 (D.C. Cir. 2001) (inviting EPA to file amotion to stay the

12



Case: 09-1021  Document: 1204679  Filed: 09/04/2009  Page: 17

mandate because vacating the challenged regulations would leave EPA without
standards regulating hazardous waste combustors).

In North Carolina, the Court avoided significant disruption to both the
environment and public health by remanding, rather than vacating, invalid EPA
regulations. The Court’s reasoning for not vacating the rulesin North Carolina
supports staying the effective date of Rule 151A here. The modified remedy that
Old Mutual seeks will avoid enormous disruption to the FIA industry that a
remand-without-stay will cause. The disruptive consequences of remanding Rule
151A without delaying the effectiveness of the Rule would fall completely on the
FIA industry’ s shoulders without any offsetting benefit. Thisis particularly trueif
the SEC were later to withdraw or amend Rule 151A after conducting a proper
82(b) analysis. Thereisno justification for imposing these substantial costs on the
FIA industry or its customers at thistime.

Indeed, failing to stay the effectiveness of Rule 151A would lead to a
perverse result that would defeat the very purpose of this Court’sremand. Because
the Court found that the SEC did not properly assess the likely competitive effects
of Rule 151A under § 2(b), it remanded the Rule so that the Commission can make
such an assessment. But unless the Rule’'s January 2011 effective date is stayed
while the SEC engages in the process of analyzing the Rule’'s long-term

competitive impact, competition would be injured in the short term. It makes little

13
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sense to permit this short-term competitive injury to occur whilethe SEC is
contemplating whether the Rule, as currently written, will adversely affect
competition in the long term. Theinterim relief that Old Mutual seeks would
avoid thisironic and detrimental outcome and help to effectuate the clear intent
underlying this Court’ s remand of the Rule for reconsideration in light of a proper
8§ 2(b) competition analysis.

C. TheSEC Already Has Determined That An Effective Date No

Less Than Two Years Following I ssuance Of A Final FIA Rulels
Necessary For TheFIA Industry To Comply

The SEC originally proposed that Rule 151A would become effective 12
months after publication in the Federal Register. See JA. at 12 & 41. But after
considering comments received in the rulemaking process, the SEC determined
that “additional timeisrequired for, among other things, making the
determinations required by the rule, preparing registration statements for indexed
annuities that are required to be registered, and establishing the needed
infrastructure for distributing registered indexed annuities.” 1d. at 41. Asaresult,
the SEC extended the effective date to two years following publication of the Rule.
Id.

The substantial lead time needed by the FIA industry to comply with Rule
151A also appears to be the reason that this Court granted Petitioners' Motion for

Expedited Briefing in this case on February 3, 2009. See Order Granting

14
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Expedited Briefing (Feb. 3, 2009). And by consenting to the request for expedited
briefing, the SEC again recognized the major impact that Rule 151A will have on
the FIA industry. See Motion at 6.

Thejudicia relief that Old Mutual seeks here would simply reset the two-
year compliance period that the SEC recognized was essential when it issued the
Rule. Under these circumstances, the relief that Old Mutual seeks ssmply makes
good sense.’

CONCLUSION
Old Mutual requests the Panel to grant rehearing and modify its Opinion by

coupling its remand of Rule 151A with arequirement that the SEC stay the Rule’s
effective date until two years following reissuance of the current or any revised

rule.

" The relief sought will also avoid any future need to seek help in the form of
mandamus should the SEC not act in atimely manner on remand. See North
Carolina v. EPA, 550 F.3d at 1178 (“Further, we remind the Petitioners that they
may bring a mandamus petition to this court in the event that EPA fails to modify
[the regulation] in amanner consistent with our July 11, 2008 opinion.”). Indeed,
“[al remand-only disposition is, in effect, an indefinite stay of the effectiveness of
the court’s decisions and agencies naturally treat it as such.” Natural Res. Def.
Council v. EPA, 489 F.3d 1250, 1262-64 (D.C. Cir. 2007) (Randolph, J.,
concurring). If the Commission believesthat thereis an urgency for reissuing the
Rule and commencing the requested two-year implementation period, it isfreeto
complete the necessary analysis promptly. In other words, it is completely in the
SEC'’ s hands as to when the two-year period will start to run.

15
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Hnited States Qourt of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued May 8, 2009 Decided July 21, 2009
No. 09-1021
AMERICAN EQUITY INVESTMENT LIFE INSURANCE COMPANY,
ET AL,,
PETITIONERS

V.

SECURITIES AND EXCHANGE COMMISSION,
RESPONDENT

Consolidated with 09-1056

On Petitions for Review of an Order
of the Securities & Exchange Commission

Eugene Scalia argued the cause for petitioners American
Equity Investment Life Insurance Company, et al. With him on
the briefs were Barry Goldsmith and Daniel J. Davis.

Rodney F. Page argued the cause and filed the briefs for
petitioner National Association of Insurance Commissioners.
Julius A. Rousseau entered an appearance.
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Kenneth W. Sukhia was on the brief for amici curiae Phillip
Roy Financial Services, LLC and Phillip R. Wasserman in
support of petitioners.

James F. Jorden, Frank G. Burt and Gary O. Cohen were
on the brief for amicus curiae Allianz Life Insurance Company
of North America in support of petitioners.

Michael A. Conley, Deputy Solicitor, Securities &
Exchange Commission, argued the cause for respondent. With
him on the brief were David M. Becker, General Counsel, Jacob
H. Stiliman, Solicitor, and Dominick V. Freda and William K.
Shirey, Senior Counsel.

Deborah M. Zuckerman, Rex Staples, Stephen Hall, and
Michael Lacek were on the brief for amici curiae AARP, et al.
in support of respondent. Michael R. Schuster entered an
appearance.

Before: SENTELLE, Chief Judge, and GINSBURG and
ROGERS, Circuit Judges.

Opinion for the Court filed by Chief Judge SENTELLE.

SENTELLE, Chief Judge: The Securities Act of 1933, 15
U.S.C. §§ 77a et seq. (the Act), exempts from federal regulation
annuity contracts issued by a corporation subject to regulation
by state insurance laws. Petitioners seek review of a rule
promulgated by the Securities and Exchange Commission (SEC
or Commission) stating that fixed indexed annuities (FIAs) are
not annuity contracts within the meaning of the Act. Asaresult
of this new rule, FIAs are subject to the full panoply of
requirements set forth by the Act, instead of being subject solely
to state insurance laws. Petitioners argue that the Commission
unreasonably interpreted the term “annuity contract” not to
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include F1As. Petitioners also assert that the SEC failed to fulfill
its statutory responsibility under the Act to consider the effect of
the new rule on efficiency, competition, and capital formation.
Because we hold that the SEC’s interpretation of “annuity
contract” is reasonable under Chevron, we deny the petitions
with respect to this issue. We grant the petitions, however, with
respect to petitioners’ alternate ground that the SEC failed to
properly consider the effect of the rule upon efficiency,
competition, and capital formation. Accordingly, we remand the
rule for reconsideration.

I. BACKGROUND
A.

The Securities Act of 1933 governs the offer or sale of any
security through interstate commerce. The Act defines the term
“security” as including any “investment contract.” 15 US.C. §
77b(a)(1); SEC v. Variable Annuity Life Ins. Co. of Am.
(VALIC),359 U.S. 65, 67-68 (1959). Section 3(a)(8) of the Act,
however, provides an exemption under the Act for an “annuity
contract” or “optional annuity contract” subject to state
insurance laws. 15 U.S.C. § 77c¢(a)(8).

A traditional fixed annuity is a contract issued by a life
insurance company, under which the purchaser makes a series
of premium payments to the insurer in exchange for a series of
periodic payments from the insurer to the purchaser at agreed
upon later dates. In a fixed annuity, the insurance company
guarantees that the purchaser will eam a minimum rate of
interest over time. Fixed annuities are subject to state insurance
law regulation, and are exempt from federal securities laws. See
id. State insurance laws governing fixed annuity contracts
require insurance companies to guarantee a minimum of the
contract value after any costs and charges are applied. These
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state laws generally require the minimum guarantee be at least
87.5 percent of the premiums paid, accumulated at an annual
interest rate of 1 to 3 percent. Indexed Annuities and Certain
Other Insurance Contracts (Final FIA Rule), 74 Fed. Reg. 3138,
3141 (Jan. 16, 2009) (to be codified at 17 C.F.R. Parts 230 and
240). The laws also generally impose disclosure and suitability
requirements, which vary from state to state.

A fixed index annuity (FIA) is a hybrid financial product
that combines some of the benefits of fixed annuities with the
added earning potential of a security. Like traditional fixed
annuities, FIAs are subject to state insurance laws, under which
insurance companies must guarantee the same 87.5 percent of
purchase payments. Unlike traditional fixed annuities, however,
the purchaser’s rate of retum is not based upon a guaranteed
interest rate. In FIAs the insurance company credits the
purchaser with a return that is based on the performance of a
securities index, such as the Dow Jones Industrial Average,
Nasdaq 100 Index, or Standard & Poor’s 500 Index. Depending
on the performance of the securities index to which a particular
FIA is tied, the return on an FIA might be much higher or lower
than the guaranteed rate of return offered by a traditional fixed
annuity. Due to the fact that the purchaser’s actual return is
linked to the performance of a securities index, however, the
purchaser’s return cannot be calculated until the end of the
crediting period. Insurance companies typically apply an annual
crediting period; that is, the index-linked interest of an FIA is
typically calculated on an annual basis after each one-year
period ends.

B.
While this is the first case in which we have had occasion

to address the § 3(a)(8) annuity exemption as it regards FlAs,
the Supreme Court has offered guidance on the scope of the
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exemption in VALIC, 359 U.S. 65, and SEC v. United Benefit
Life Ins. Co., 387 U.S. 202 (1967). In VALIC, the Supreme
Court considered whether a variable annuity fell within the §
3(a)(8) exemption. A variable annuity is a financial product
under which purchasers pay premiums that are invested in
common stocks and other equities to a greater degree than
traditional annuities, and the benefit payments vary with the
success of the investment management. See VALIC, 359 U.S. at
69. The Court explained that a variable annuity did not fail
within the § 3(a)(8) exemption because it placed “all the
investment risks on the [purchaser], none on the company.” Id.
at 71. As the Court said, “the concept of ‘insurance’ involves
some investment risk-taking on the part of the company.” /d.
“‘[IInsurance’ involves a guarantee that at least some fraction of
the benefits will be payable in fixed amounts.” Jd. Therefore,
an issuer of an annuity “that has no element of a fixed return
assumes no true risk in the insurance sense.” Id. The fact that
there exists a risk of declining returns in difficult economic
times is not sufficient to show that the insurer has assumed more
nsk under the contract. See id  Accordingly, because the
variable annuity at issue did not offer a “true underwriting of
risks, the one earmark of insurance,” the Court held that it did
not fall within the exemption offered to traditional fixed
annuities offered by insurers. /d. at73. In a concurring opinion
later approved by the full Court in United Benefit, Justice
Brennan explained that when “a brand-new form of investment
arrangement emerges which is labeled ‘insurance’ or ‘annuity’
by its promoters, the functional distinction that Congress set up
in 1933 ... must be examined to test whether the contract falls
within the sort of investment form that Congress was then
willing to leave exclusively to the State Insurance
Commissioners.” /d. at 76 (Brennan, J., concurring); see United
Benefit, 387 U.S. at 210.
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In United Benefit, the Court concluded that another product
similar to a variable annuity called a “Flexible Fund Annuity”
was not exempt under § 3(a)8) of the Act. A Flexible Fund
functioned in much the same way as a variable annuity. Most
notably, the purchaser paid premiums into a separate account
that was primarily invested in common stocks, with the object
of producing capital gains as well as an interest return. United
Benefit, 387 U.S. at 205. Unlike the variable annuity in VALIC,
however, the insurer guaranteed that the purchaser would
receive a percentage of his premiums back. This percentage
gradually increased from 50 percent of net premiums in the first
year to 100 percent after 10 years. Id. United Benefit argued
that, under VALIC, the existence vel non of substantial
investment risk by the insurer ultimately determined whether a
product fell within the § 3(a)}(8) exemption.

The Court disagreed that ¥ALIC should be interpreted so
narrowly. /d. at 210. Rather, the critical inquiry under § 3(a)(8)
was whether the product at issue “*involve[d] considerations of
investment not present in the conventional contract of
insurance.”” Id. (quoting Prudential Ins. Co. v. SEC, 326 F.2d
383, 388 (3d Cir. 1964)). In concluding that the Flexible Fund
did not fall within § 3(a)(8), the Court relied significantly on the
fact that the Flexible Fund “appeal[ed] to the purchaser not on
the usual insurance basis of stability and security but on the
prospect of ‘growth’ through sound investment management.”
United Benefit, 387 U.S. at 211. Though the Court
acknowledged that the “guarantee of cash value based on net
premiums reduces substantially the investment risk of the
contract holder,” it reasoned further that “the assumption of an
investment risk [by the insurer] cannot by itself create an
insurance provision under the federal definition.” Id. (citing
Helvering v. Le Gierse, 312 U.S. 531, 542 (1941)). The Court
recognized that a “basic difference” exists between “a contract
which to some degree is insured and a contract of insurance.”
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United Benefit, 387 U.S. at 211. In the case of the Flexible
Fund, the insurer’s assumption of risk was minimal. The insurer
was “obligated to produce no more than the guaranteed
minimum at maturity, and this amount is substantially less than
that guaranteed by the same premiums in a conventional
deferred annuity contract.” Id. at 208.

C.

Since the Court’s decisions in VALIC and United Benefit,
the SEC has engaged in rulemaking to address the newer
financial products that have entered the market. In the mid-
1980s, the SEC promulgated Rule 151 in response to the
creation of a new hybrid financial product called a guaranteed
investment contract. See 17 C.F.R. § 230.151. Guaranteed
investment contracts are like traditional fixed annuities, in that
they promise a return at a guaranteed rate of return for the life of
the contract. In some guaranteed investment contracts, however,
the insurer may agree to periodically pay the purchaser an
additional discretionary amount above the already guaranteed
returnamount. Rule 151 provided that, under certain conditions,
a guaranteed investment contract would qualify for the § 3(a)(8)
exemption notwithstanding an insurer’s ability to pay a
discretionary amount to the purchaser. Under Rule 151, a
contract falls within the § 3(a)}(8) exemption if:

(1) The annuity or optional annuity contract is issued by
a corporation (the insurer) subject to the supervision of
the insurance commissioner, bank commissioner, or any
agency or officer performing like functions, of any State
or Territory of the United States or the District of
Columbia;

(2) The insurer assumes the investment risk under the
contract as prescribed in paragraph (b) of this section;
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(3) The contract is not marketed primarily as an
investment.

17 C.F.R. § 230.151(a). Though the SEC considered excluding
from the Rule 151 safe harbor any product in which an issuer
calculates the rate of any excess return by reference to an index,
it concluded that an issuer may reference an index to set the
excess return rate, but only if the rate is set before each crediting
period begins and remains in effect for at least one year.
Definition of Annuity Contract or Optional Annuity Contract,
S.E.C. Release No. 6645, 1986 WL 703849, at *11 (May 29,
1986).

In the mid-1990s, insurance companies began marketing
FIAs. The SEC did not take any regulatory action with respect
to FIAs until 2007. By this time, the sales volume of FIAs had
increased to $24.8 billion; indexed annuity assets totaled $123
billion. A total of 322 FIAs were being offered by 58 insurance
companies. Having grown increasingly concerned that these
FIAs were not being sold through registered broker-dealers and
were not registered with the SEC despite their tie-in to a
securities market, the SEC proposed Rule 151A. Rule 151A
provides that a contract that is regulated as an annuity under
state insurance law is not an “annuity contract” under § 3(a)(8)
of the Act if:

(1) The contract specifies that amounts payable by the
issuer under the contract are calculated at or after the end
of one or more specified crediting periods, in whole or
in part, by reference to the performance during the
crediting period or periods of a security, including a
group or index of securities; and
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(2) Amounts payable by the issuer under the contract are
more likely than not to exceed the amounts guaranteed
under the contract.

17 C.F.R. § 230.151A(a). By redefining an “annuity contract”
to exclude FIAs, the Commission sought to ensure that
purchasers of FIAs would be entitled to the full protection of the
federal securities laws, including disclosure, antifraud, and sales
practice protections.

To support this new rule, the SEC first noted that the
Securities Act did not define “annuity contract,” and that FIAs
were not in existence at the time the “annuity contract”
exemption in the Securities Act was enacted. Final FIA Rule,
74 Fed. Reg. at 3142-43. Without express statutory guidance,
the Commission looked to the reasoning set forth in the Supreme
Court’sdecisions in VALIC and United Benefit to assess whether
FIAs were the type of financial product that Congress would
have been willing to leave to state insurance regulation. Id. at
3143.

The SEC began its analysis by considering the level of risk
associated with FIAs. Citing VALIC, the Commission reasoned
that “Congress intended to include in the insurance exemption
only those policies and contracts that include a ‘true
underwriting of risks’ and ‘investment risk-taking’ by the
insurer.” /d. (citing VALIC, 359 U.S. at 71-73). The annuities
that were offered at the time of the enactment of the § 3(a)(8)
exemption were fixed annuities that generally involved no
investment risk to the purchaser. Final FIA Rule, 74 Fed. Reg.
at3143. Therefore, the SEC reasoned, Congress was willing to
offer a securities law exemption to these types of no risk
products because, by their nature, they did not raise the kinds of
problems or risks that the federal securities laws were intended
to address. Id  Additionally, the state insurance laws in
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existence could adequately deal with any issues that might arise
from such low risk insurance products. /d. On the other hand,
the SEC explained, “[i]ndividuals who purchase [FIAs] are
exposed to a significant investment risk—i. e., the volatility of the
underlying securities index.” Id. at 3138. At the time an FIA is
purchased, the purchaser “assumes the risk of an uncertain and
fluctuating financial instrument, in exchange for participation in
future securities-linked returns.” /d. at 3143. Unlike the
guaranteed, fixed return offered by a traditional fixed annuity,
the SEC asserted that an FIA’s return was neither known nor
guaranteed. Id. The SEC acknowledged that “indexed annuities
contracts provide some protection against the risk of loss,” but
determined that these provisions did not adequately transfer the
investment risk from the purchaser to the insurer. /d. Because
the value of the purchaser’s investment was entirely dependent
upon an unknown and fluctuating securities index, the
assumption of a guaranteed minimum percentage of the FIA,
though giving FIAs an outward aspect of insurance, was a
superficial and unsubstantial offset of the purchaser’s risk. /d.
Therefore, the SEC reasoned that an FIA’s value is much like
that of a security, as the value of each product depends on the
performance of the market. This securities-like investment risk,
the SEC explained, was the exact type of investment risk that the
Securities Act was created to address. /d.

Though the SEC set forth in Rule 151 that the manner in
which a product was marketed factored into the SEC’s
determination of whether it constituted an annuity contract under
§ 3(a)(8), see 17 C.F.R. § 230.151(aX3), the SEC opted not to
include such an element in Rule 151A. The SEC noted that the
performance of an FIA is obviously associated with the
performance of a securities index, given the nature of the
product. Final FIA Rule, 74 Fed. Reg. at 3146. Moreover, the
SEC noted that the Supreme Court in VALIC did not consider
how the variable annuity was marketed in determining whether
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it fell within § 3(a)(8)’s exemption. Id. For these reasons, the
SEC felt that inclusion of a marketing element in Rule 151A
was unnecessary. /d.

The SEC supplemented its analysis of Rule 151A by
undertaking a consideration of the rule’s promotion of
efficiency, competition, and capital formation, as is required by
§ 2(b) of the Act for certain SEC rulemakings. See 15 U.S.C.
§ 77b(b). The SEC first concluded that Rule 151A would
promote efficiency, reasoning that the rule would extend the
benefits of the disclosure and sales practice protections of the
federal securities laws to FIAs that offered payments to the
purchaser that fluctuated with the securities markets. /d at
3169. The imposition of disclosure requirements would enable
investors to make more informed investment decisions about
purchasing FIAs, and would promote more suitable
recommendations by issuers of FIAs to purchasers. /d, at3169-
70. Next, the SEC asserted that the improvement in investors’
ability to make informed investment decisions would increase
competition between issuers of FIAs. The SEC reasoned that
the imposition of federal securities laws to regulate FIAs was
particularly important because it would “bring about clarity in
what has been an uncertain area of law,” id. at 3171, which
would in turn increase competition because registered broker-
dealers “who currently may be unwilling to sell unregistered
[F1As] because of their uncertain regulatory status may become
willing to sell [FIAs] that are registered.” Id. at 3170. Finally,
the SEC concluded that, based upon the increased efficiency
resulting from the enhanced investor protections under federal
law, Rule 151 A would promote capital formation “by improving
the flow of information among insurers that issue [FIAs], the
distributors of those annuities, and investors.” Id. at 3171.

Petitioners seek review of Rule 151A.
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IL ANALYSIS

A.

Petitioners first argue that the SEC erred in excluding FIAs
from the definition of “annuity contract” under § 3(a)(8) of the
Act. Petitioners assert that their argument is supported by the
plain language of the provision, as well as by the Supreme
Court’s decisions in VALIC and United Benefit. Petitioners
argue that Rule 151A is in conflict with the text of § 3(a)(8), the
aforementioned decisions of the Court, and the text of the SEC’s
prior rule, Rule 151. Finally, petitioners argue that the SEC
failed to undertake properly its statutory responsibility to
consider Rule 151A’s effect on efficiency, competition, and
capital formation, pursuant to § 2(b) of the Act. We will address
each argument in turn.

When an agency is given express authority to execute and
enforce its enabling statute and to prescribe such rules and
regulations as are or may be necessary to carry out provisions of
the statute, courts must apply a two-step analysis in reviewing
the agency’s interpretation of the statute under Chevron U.S.A.
Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984).
Section 19(a) of the Act bestows upon the SEC the power to
define terms and make rules to that effect. 15 U.S.C. § 77s(a).
Rule 151A, which interprets the term “annuity contract” in
§ 3(a)(8) of the Act is clearly such a rule.

Under Chevron, we first determine whether the statute
being interpreted is ambiguous. If “Congress has directly
spoken to the precise question at issue . . . [then] that is the end
of the matter; for the court, as well as the agency, must give
effect to the unambiguously expressed intent of Congress.”
Chevron, 467 U.S. at 842-43. On the other hand, if the court
determines that the statute is either “silent or ambiguous with
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respect to the specificissue,” then Chevron Step One is satisfied.
Id. at 843. Here, Chevron Step One is satisfied because the Act
is ambiguous, or at the very least silent, on whether the term
“annuity contract” encompasses all forms of contracts that may
be described as annuities. Indeed, the analyses in the Supreme
Court’s decisions in VALIC and United Benefit confirm this
ambiguity. See generally VALIC, 359 U.S. 65; United Benefit,
387 U.S. 202. Had the statute been unambiguous, the Court
need not have undertaken such an exhaustive inquiry in
determining whether the two products at issue in those cases
were annuities under § 3(a)(8) of the Act,

Petitioners nevertheless argue that the Court’s decisions in
VALIC and United Benefit establish that an “annuity” falls
outside of § 3(a)(8) only if it is subject to the insurer’s
investment management, and not subject to state insurance laws.
Given the absence of these two elements, petitioners assert,
§ 3(a)(8) clearly governs FIAs because FIAs are not subject to
the insurer’s investment management and are governed by a
panoply of state insurance laws. Petitioners’ argument misses
the mark because it interprets VALIC and United Benefit too
restrictively.

Nothing in those cases indicated that the Court’s
determination whether the § 3(a)(8) exemption applies to
particular contracts depends on the investment management of
the issuer and the applicability of state insurance regulation.
Rather, the Court embraced a broader approach in its § 3(a)(8)
analysis. The Court clearly indicated in both VALIC and United
Benefit that the § 3(a)}(8) exemption applied to products that
“‘did not present very squarely the sort of problems that the
Securities Act . . . [was] devised to deal with, and which were,
in many details, subject to a form of state regulation of a sort
which made the federal regulation even less relevant.”” United
Benefit, 387 U.S. at 210 (quoting VALIC, 359 U.S. at 75

Addendum 13



Case: 09-1021  Document: 1204679  Filed: 09/04/2009  Page: 38

14

(Brennan, J., concurring)). The Court therefore focused its
§ 3(a)(8) analysis on whether the product at issue “involve[d]
considerations of investment not present in the conventional
contract of insurance.” /d. (quotation omitted). Though an
insurer’s investment management actions associated with a
product may be relevant to determining whether that product is
an annuity, this is not the only relevant characteristic.
Petitioners’ reliance on the existence of state law regulation
governing FIAs is also too limited. The Court recognized in
United Benefit that it had “conclusively rejected” in VALIC the
argument that the existence of adequate state regulation was the
basis for the § 3(a)(8) exemption. Id. (quotation omitted).
Therefore, the fact that FIAs are subject to state insurance
regulation does not, without more, place them within the
§ 3(a)(8) exemption. Accordingly, the language of § 3(a)(8)
does not unambiguously include FIAs within the § 3(aX8)
exemption. In light of the fact that the statute is ambiguous with
respect to the term “annuity contract,” we reiterate that Chevron
Step One is satisfied.

We must next determine whether the SEC’s rule is a
reasonable interpretation of the statute. The SEC’s rule will
satisfy Step Two of the Chevron analysis so long as it meets this
requirement. It is irrelevant that this court might have reached
a different—or better—conclusion than the SEC. See Nat’!
Cable & Telecomm. Ass'n v. Brand X Internet Servs., 545 U S.
967, 980 (2005).

In this case, the SEC has adopted an interpretation that is
based in reason. By their nature, FIAs “appeal to the purchaser
not on the usual insurance basis of stability and security but on
the prospect of ‘growth’ through sound investment
management.” United Benefit, 387 U.S. at 211. AnFIA is akin
to an annuity contract with respect to its pay-in and guaranteed
minimum value of purchase payment features. The interest
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return rate of an FI1A, however, is decidedly more like a security
in that the index-based return of an FIA is not known until the
end of a crediting cycle, as the rate is based on the actual
performance of a specified securities index during that period.
Similar to an investor in securities, a purchaser of an FIA knows
the level of annual return he will receive once the year is
concluded and the index’s value is compared with its value at
the beginning of the year. In FIAs, as in securities, there is a
variability in the potential return that results in a risk to the
purchaser. By contrast, an annuity contract falling under Rule
151°s exemption avoids this variability by guaranteeing the
interest rate ahead of time. As these characteristics show, FlAs
“involve considerations of investment not present in the
conventional contract of insurance.” JId. at 210 (quotation
omitted). Accordingly, the SEC’s interpretation that an FIA
does not constitute an “annuity contract” under § 3(a)(8) of the
Act was reasonable.

Petitioners assert that the SEC based its analysis of Rule
151A on an “insupportable definition of investment risk.” The
SEC determined that a purchaser bears sufficient risk to treat a
product as a security when “[aJmounts payable by the issuer
under the contract are more likely than not to exceed the
amounts guaranteed under the contract.” 17 C.FR. §
230.151A(a)(2) (emphasis added). In petitioners’ view,
investment risk exists only where the purchaser of a security
faces the possibility of a loss of principal. Petitioners’ view is
certainly a defensible one. However, that is not sufficient to
establish that the SEC’s rule is arbitrary or capricious. As the
SEC points out, comparing two slightly different annuity
products—one with a § percent interest rate guaranteed ahead of
time; one with an interest rate that could be between 1 and 10
percent determined at the end of the year—the second product
is riskier than the first product because its potential return could
be lower than the rate of return from the first product, even
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though it guarantees a minimum return rate of at least 1 percent.
Moreover, the SEC has also been consistent in its position on
investment risk. When it adopted Rule 151, which provided a
safe harbor to certain types of annuity contracts including those
that based interest payments on an investment index, the SEC
noted that it was allowing products involving investment indices
with the caveat that such index-based interest rates be calculated
in advance of the upcoming year. See Definition of Annuity
Contract or Optional Annuity Contract, S.E.C. Release No.
6645, 1986 WL 703849, at *11. This, the SEC said, would
minimize the investment risk exposure of the purchaser. We
cannot hold that this interpretation is unreasonable,

Petitioners’ argument that the SEC failed to balance the
investment risks assumed by the insurer against those assumed
by the purchaser misses the mark. To the contrary, the SEC
considered the risk to insurers, and weighed that risk against the
risk to the FIA customer in determining whether the product is
an annuity or security. See Final FIA Rule, 74 Fed. Reg. at
3143-50. The SEC concluded in its adopting release that
annuities were those products that included a “true underwriting
of risks” and “investment risk-taking” by the insurer, with more
minimal risk exposure to the purchaser. Id. at 3143. In
traditional fixed annuities, “‘the insurer bears the investment risk
under the contract.” Id. at 3138. FIAs did not fall within this
term because insurers offering FIAs left a more than minimal
risk upon the purchaser. Rule 151A appears to be the SEC’s
means of ensuring greater protection for consumers exposed to
greater risk when insurers are exposed to less risk than normal.
Indeed, the rule “sets forth a test” to distinguish between those
contracts where the insurer bears more risk by paying a fixed
amount, and those in which the purchaser bears more risk
because he will receive a variable amount that is dependent upon
fluctuating stock market prices. Final FI4 Rule, 74 Fed. Reg. at
3145. Such an approach, in light of this risk assessment, is
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reasonable. Petitioners’ argument that the SEC’s adoption of
Rule 151A was in error because it allegedly failed to consider
and balance the investment risks of the insurer and purchaser
fails.

Petitioners’ further argument that the SEC failed to account
for marketing in considering whether a product is a security,
though raising a closer issue, does not demonstrate that the
SEC’s adoption of Rule 151A is unreasonable. Admittedly, the
Supreme Court in United Benefit recognized that marketing is
another significant factor in determining whether a state-
regulated insurance contract is entitled to be exempt under
§ 3(a)(8). See United Benefit, 387 U.S. at 211 (contract found
to “appeal to the purchaser not on the usual insurance basis of
stability and security but on the prospect of ‘growth’ through
sound investment management”). The SEC echoed this point
when it enacted Rule 151 by stating that a product issued by a
state-regulated insurance company falls within the § 3(a)(8)
exemption if (1) the insurer assumes the investment risk of the
contract and (2) “[fJhe contract is not marketed primarily as an
investment.” 17 C.F.R. § 230.151(a)(3) (emphasis added).
Nevertheless, the SEC’s conclusion that an analysis of
marketing was unnecessary for FIAs because “[iJt would be
inconsistent with the character of such an indexed annuity, and
potentially misleading, to market the annuity without placing
significant emphasis on the securities-linked return and the
related risks” is not unreasonable. Final FIA Rule, 74 Fed. Reg.
at 3146.

Atthe outset, the Supreme Court neverheld in either VALIC
or United Benefit that marketing was an essential characteristic
in assessing whether a product falls within the § 3(a)(8)
exemption. Rather, as discussed above, the Court focused its
inquiry on whether the product exhibited “considerations of
investment not present in the conventional contract of
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insurance.” United Benefit, 387 U.S. at 210 (quotation omitted);
see also VALIC, 359 U.S. at 75 (Brennan, J., concurring)
(§ 3(a)(8) exemption was to be considered a congressional
declaration “that there then was a form of ‘investment’ known
as insurance (including ‘annuity contracts’) which did not
present very squarely the sort of problems that the Securities Act
. . . [was] devised to deal with”). The fact that the Court
considered how Flexible Funids were marketed only shows that
that inquiry was relevant to Flexible Funds. It does not establish
that the SEC must undertake a complete marketing analysis of
FIAs in order to make a proper § 3(a)(8) determination.
Regardless of that fact, the SEC did consider marketing of FIAs,
and ultimately deemed the inclusion of this factor to be
unnecessary. Again, we cannot say that the SEC’s decision was
unreasonable. Indeed, the key characteristic of FIAs is that they
offer a wide range of potential yearly return interest rates based
on the performance of a securities index. This potential for a
greater rate of return is what makes FIAs potentially more
enticing than those exempt annuities that guarantee an interest
rate ahead of time but at a lower rate. As we have noted above,
this key distinction between these two products shows that FIAs
are more like securities from a risk perspective than other
annuity contracts. Where, as here, the essential characteristic of
the product bestows upon that product obvious securities-like
qualities, it is reasonable to assume that any marketing of the
product would correspondingly be securities-related. It wasalso
therefore reasonable for the SEC to find that the structure of
FIAs-in particular the potential of securities-linked returns—is
itself an implicit marketing tool aimed at consumers who wish
to participate to some extent in the securities market, and that
the rule need not contain an additional explicit prong addressed
to marketing. Final FIA Rule, 74 Fed. Reg. at 3146. Indeed,
this is in line with much of the analysis in United Benefit. See
United Benefir, 387 U.S. at 211 (*““The test . . . is what character
the instrument is given in commerce by the terms of the offer,
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the plan of distribution, and the economic inducements held out
to the prospect.”) (quoting SEC v. C.M. Joiner Leasing Corp.,
320 U.S. 344, 352-53 (1943)). The SEC’s reasoning therefore
was not in error.

Contrary to petitioners’ arguments, Rule 151A does not
conflict with Rule 151. Petitioners assert that Rule 151°s
adopting release states that annuity contracts that have interest
rates tied to a securities index can fall within the Rule 151 safe
harbor so long as the rate of interest to be credited is not
modified more frequently than once a year. They argue that
FIAs fall within Rule 151°s safe harbor because the interest rate
tied to the securities index is only determined once a year. This
argument fails, however, because itignoresan express statement
in the same portion of the adopting release of Rule 151 which
states that annuity contracts that have interest rates tied to a
securities index can fall within the Rule 151 safe harbor if the
rate tied to the securities index is calculated prospectively. See
Definition of Annuity Contract or Optional Annuity Contract,
S.E.C. Release No. 6645, 1986 WL 703849, at *11 (“Once
determined, the rate of excess interest credited to a particular
purchase payment or to the value accumulated under the
contract must remain in effect for at least the one-year time
period established by the rule.” (emphasis added)). FIAs,
however, do not calculate their rates of return tied to securities
indices prospectively; their rates are calculated retroactively
once the year is complete. Rule 151A is premised on this very
distinction, and is therefore not in contradiction with Rule 151.

For these reasons, we hold that the SEC’s interpretation of

“‘annuity contract” was reasonable and Chevron Step Two is
satisfied.
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B.

Even though the SEC’s interpretation of “annuity contract”
was reasonable, petitioners argue that the SEC contravened
§ 2(b) of the Act because it failed to consider the efficiency,
competition, and capital formation effects of the new Rule
151A. Section 2(b) of the Act states that, for every rulemaking
in which the SEC “is required to consider or determine whether
an action is necessary or appropriate in the public interest, the
Commission shall also consider, in addition to the protection of
investors, whether the action will promote efficiency,
competition, and capital formation.” 15 U.S.C. § 77b(b).
Petitioners argue that the costs of implementing Rule 151 A are
too burdensome and that the imposition of additional regulations
would be inefficient. They also contend that the SEC failed to
properly assess the existence of abuses of FIAs before applying
securities regulations on the issuers of those products. The SEC
counters that it properly rejected petitioners’ concerns regarding
duplicative regulation because the Supreme Court’s decisions in
VALIC and United Benefit made clear that state regulatory
approaches to new products are not conclusive in a § 3(a)(8)
analysis. In any event, the SEC argues that the challenges to its
efficiency, competition, and capital formation analysis under §
2(b) fail because the SEC was not required to undertake such an
analysis when it promulgated Rule 151 A.

At the outset, we must reject the SEC’s argument that no
error occurred because the SEC was not required by the
Securities Act to conduct a § 2(b) analysis. “The grounds upon
which an administrative order must be judged are those upon
which the record discloses that its action was based.” SEC v.
Chenery Corp., 318 U.S. 80, 87 (1943). The SEC conducted a
§ 2(b) analysis when it issued the rule with no assertion that it
was not required to do so. Therefore, the SEC must defend its
analysis before the court upon the basis it employed in adopting
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that analysis. See id.

We now turn to the merits of the SEC’s § 2(b) analysis. We
review the analysis under the statutory standard set by the
Administrative Procedure Act. 5 U.S.C. § 706. The APA
requires the court to set aside agency action that is “arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law.” Id at § 706(2)(A). We hold that the
Commission’s consideration of the effect of Rule 151A on
efficiency, competition, and capital formation was arbitrary and
capricious. The SEC purports to have analyzed the effect of the
rule on competition, but does not disclose a reasoned basis for
its conclusion that Rule 151 A would increase competition. The
SEC concluded that enacting the rule would resolve the present
uncertainty prevailing over the legal status of FIAs. The SEC
reasoned that the rule “will bring about clarity in what has been
anuncertain area of law.” Final FIA Rule, 74 Fed. Reg. at3171.
The SEC explained that this newfound “clarity” brought about
by the rule would

enhance competition because insurers who may have
been reluctant to issue indexed annuities, while their
status was uncertain, may decide to enter the market.
Similarly, registered broker-dealers who currently may
be unwilling to sell unregistered indexed annuities
because of their uncertain regulatory status may become
willing to sell indexed annuities that are registered,
thereby increasing competition among distributors of
indexed annuities.

Id. at 3170.
This reasoning is flawed. The lack of clarity resulting from

the “uncertain legal status” of the financial product is only
another way of saying that there was not a regulation in place
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prior to the adoption of Rule 151A determining the status of
those products under the annuity exemption of § 3(a}(8). The
SEC cannot justify the adoption of a particular rule based solely
on the assertion that the existence of a rule provides greater
clarity to an area that remained unclear in the absence of any
rule. Whatever rule the SEC chose to adopt could equally be
said to make the previously unregulated market clearer than it
would be without that adoption. Moreover, the fact that federal
regulation of FIAs would bring “clarity” to this area of the law
is not helpful in assessing the effect Rule 151A has on
competition. Again, creating a rule that resolves the “uncertain
legal status” of FIAs might be said to improve competition. But
that conclusion could be asserted regardless of whether the rule
deems FIAs to fall within the SEC’s regulatory reach or outside
of it. Indeed, the SEC would achieve a similar clarity if it
declined outright to regulate FIAs. Section 2(b) does not ask for
an analysis of whether any rule would have an effect on
competition. Rather, it asks for an analysis of whether the
specific rule will promote efficiency, competition, and capital
formation. 15 U.S.C. § 77b(b). The SEC’s reasoning with
respect to competition supports at most the conclusion that any
SEC action in this area could promote competition, but does not
establish Rule 151A’s effect on competition. Section 2(b)
requires more than this. See id.

The SEC’s competition analysis also fails because the SEC
did not make any finding on the existing level of competition in
the marketplace under the state law regime. The SEC asserted
competition would increase based upon its expectation that Rule
151 A would require fuller public disclosure of the terms of FIAs
and thereby increase price transparency. The SEC could not
accurately assess any potential increase or decrease in
competition, however, because it did not assess the baseline
level of price transparency and information disclosure under
state law. The SEC nevertheless argues that it is not required to
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conduct such a detailed § 2(b) analysis because doing so would
contravene the Supreme Court’s reasoning in United Benefitand
VALIC. According to the Commission, these two cases
established that adequate state regulation is not relevant to
whether a product qualifies for a § 3(a)(8) exemption. See
United Benefit, 387 U.S. at 210 (“The argument that the
existence of adequate state regulation was the basis for the
exemption [under § 3(a)(8)] was conclusively rejected in
VALIC.” (quotation omitted)); VALIC, 359 U.S. at 75 (Brennan,
J., concurring) (“[H]owever adequately State Securities
Commissioners might regulate an investment, it was not for that
reason to be freed from federal regulation. Concurrent
regulation, then, was contemplated by the Acts as a quite
generally prevailing matter.”). Therefore, the SEC argues, it
was reasonable to conclude that state regulation, “no matter how
strong,” could not “substitute for the federal securities law
protections that apply to instruments that are regulated as
securities.” Final FIA Rule, 74 Fed. Reg. at 3170. The SEC’s
reliance on VALIC and United Benefit is misplaced. The SEC’s
obligations under § 2(b) are distinct from the questions posed in
VALIC and United Benefit. Those cases addressed whether a
particular product fell within the § 3(a)(8) exemption; § 2(b)
imposes on the SEC an obligation to consider the economic
implications of certain rules it proposes. See Chamber of
Commerce v. SEC, 412 F.3d 133, 143 (D.C. Cir. 2005).
Accordingly, the SEC’s § 2(b) analysis is arbitrary and
capricious because it failed to consider the extent of the existing
competition in its analysis.

The Commission’s efficiency analysis is similarly arbitrary
and capricious. The SEC concluded that Rule 151A would
promote efficiency because the required disclosures under the
rule would enable investors to make more informed investment
decisions about purchasing indexed annuities. The SEC
advanced further that the rule’s sales practice protections would
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enable sellers to promote more suitable recommendations to
investors; this, in turn, would lead to investors making even
better informed decisions, which would offer greater efficiency.
As with its analysis of competition, however, the SEC’s analysis
is incomplete because it fails to determine whether, under the
existing regime, sufficient protections existed to enable
investors to make informed investment decisions and sellers to
make suitable recommendations to investors. The SEC’s failure
to analyze the efficiency of the existing state law regime renders
arbitrary and capricious the SEC’s judgment that applying
federal securities law would increase efficiency.

Finally, the SEC’s flawed efficiency analysis also renders
its capital formation analysis arbitrary and capricious. The
SEC’s conclusion that Rule 151A would promote capital
formation was based significantly on the flawed presumption
that the enhanced investor protections under Rule 151A would
increase market efficiency. This analysis fails with the failure
of its underlying premise.

Having determined that the SEC’s § 2(b) analysis is
lacking, we conclude that this matter should be remanded to the
SEC to address the deficiencies with its § 2(b) analysis. See
Chamber of Commerce, 412 F.3d at 145 (citing Fox Television
Stations, Inc.v. FCC,280F.3d 1027, 1048-49 (D.C. Cir. 2002)).
It is obvious that the SEC believes imposing a federal
framework on FIAs would be superior to the existing patchwork
of state insurance laws. Indeed, after a more thorough review of
the existing state law regime, the Commission may decide
ultimately that Rule 151A will promote competition, efficiency,
and capital formation. Nevertheless, the Commission must
either complete an analysis sufficient to satisfy its obligations
under § 2(b), or explain why that section does not govern this
rulemaking. Accordingly, we grant the petitions and remand for
further reconsideration consistent with this opinion.

So ordered.
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CORPORATE DISCLOSURE STATEMENT

Pursuant to Circuit Rules 35(c) and 26.1, Petitioner OM Financial Life
Insurance Company states as follows:

1. OM Financial Life Insurance Company is an insurance corporation
incorporated in the state of Maryland.

2. All parent corporations and publicly held companies that own 10
percent or more of Petitioner OM Financial Life Insurance Company are as
follows: OM Financial Life Insurance Company is a wholly-owned subsidiary of
Old Mutual PLC.

3. OM Financial Life Insurance Company is an insurance company that

issues fixed indexed annuities which it expects to be required under Rule 151A to

register with the Commission.
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STATEMENT OF PARTIES AND AMICI CURIAE

Pursuant to éircuit Rules 35(c) and 28(a)(1)(A), Petitioner OM Financial
Life Insurance Company states as follows:

A.  Parties

The parties in this case are American Equity Investment Life Insurance
Company, BHC Marketing, Midland National Life Insurance Company, National
Western Life Insurance Company, OM Financial Life Insurance Company, the
National Association of Insurance Commissioners, Tucker Advisory Group, Inc.,
and the United States Securities and Exchange Commission.

B.  Amici

The amici in this case are AARP, Allianz Life Insurance Company of North
America, MetLife, Inc., the National Conference of Insurance Legislators, the
North American Securities Administrators Association, Inc., Phil Roy Financial

Services, LLC, Phillip Roy Financial Services, LLC, and Phillip R. Wasserman.
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McKenna Long o

Albany .
& Aldridge.. Prasei
Brussels Attorneys at Law Sacramento
Denver 1900 K Street, NW « Washington, DC 20006-1108 san Diego
Los Angeies Tel: 202 496 7500 » Fax: 202.496.7756 San Francisco
www.mckennalong.com Washington, D.C.
PHILIP D. BARTZ EMAIL ADDRESS
(202) 496-7208 pbarz@mckennalong.com

August 20, 2009

The Honorable Mary L. Schapiro

Chairman
Securities and Exchange Commission

100 F Street NE
Washington, DC 20549-1090

RE: Securities and Exchange Commission Rule 1514

Dear Chairman Schapiro:

| am writing regarding Rule 151A conceming regulation of fixed indexed annuities
(“FlAs”) under the securities laws.

My firm recently was retained by OM Financial Life Insurance Company (“Old
Mutual”), one of the companies that petitioned the U.S. Court of Appeals for the District of
Columbia Circuit to review Rule |51A. Today we are asking for a meeting with you and other
appropriate Securities and Exchange Commission (“SEC” or “Commission”) officials to discuss
the status and future of Rule 151A in light of the Court’s recent decision remanding Rule 151A

to the SEC for further review.

We seek this meeting in a spirit of cooperation with the hope of better understanding the
SEC’s intentions with respect to Rule 151A, and to discuss possible ideas for addressing SEC
concerns without the need for rulemaking. We believe it would be ideal to involve all litigants in
such a meeting, including the National Association of Insurance Commissioners (“NAIC”), so
that the parties can jointly address what will happen next with Rule 151A. We would like to
reach a resolution satisfactory to all concerned, including state insurance regulators, industry,
and federal securitics regulators. If such a three-way meeting is not possible, we request a face-
to-face meeting with the SEC so we may talk directly with you about these important issues.

Our request to the SEC is two-fold. First, we would like to discuss, with you and
appropriate staff, potential alternatives to Rule 151A. We continue to believe state insurance
regulation is proper for FIA products and there may be ways the SEC and state insurance
departments can work together without causing unnecessary disruption to industry and

consumers.
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Second, we are deeply concerned about the ongoing practical impact of Rule 151A’'s
January 2011 effective date, while it is being reconsidered in light of the Section 2(b) analysis
required under the Court’s order. Given our concems, we request that the SEC stay the
effectivcness of Rule 151A until two years after the SEC’s completion of a new Section 2(b)
analysis and possible reissuance of a rule in light of that analysis. This would replicate the
amount of time the Commission gave the industry to comply with original Rule 151A. This stay
would, of course, become unnecessary if the SEC withdraws the rule,

If not withdrawn, staying the effective date of Rule 151A is vitally important for the same
reasons a two year delayed effective date was built into Rule 151A in the first place. As noted in
the Adopting Release, which acknowledged a one-year transition would be insufficient,
additional time is required for making product-related determinations, preparing registration
statements, and establishing needed infrastructurc for distributing products under a securities
regime. We submit thosc factors are as applicable now as they were this past January. In
addition, the uncertain status of Rule 151A also is creating planning difficulties for companies in
the market, such as Old Mutual, which necessarily has an adverse effect on competition. In
short, with the status of Rule 151A still in doubt, we hope the SEC agrees that staying the Rule’s
effectiveness pending reconsideration of the rule is appropriate.

As you know, the SEC joined in the petition for expedited review of the Rule 151A
challenge. In that motion, the petitioners asserted, including 0Old Mutual, and the Court evidently
agreed, that irreparable harm would befall FIA companies and agencies if the status of Rule
151A could not be resolved quickly. At the time, the SEC understood that implementation of
Rule 151A would not only be challenging for industry, but also entail significant work and effort
on the part of SEC staff. With that in mind, we hope the SEC will again agree that staying the
effectiveness of Rule 151A in the manner we propose will behoove both indusiry and the

Commission.

A stay would also allow more time for further discussions. As mentioned above, we are
hopeful the SEC will consider altematives to Rule 151A. Without re-hashing the legal and
technical issues raised in the case (such as what exactly constitutes investment risk), we believe
the Court remanded Rule 151A to the SEC precisely because there are significant concerns about
whether Rule 151A is justifiable in light of its potentially heavy impact on competition and

regulatory efficiency.

We believe that the remand also opens the door for constructive dialogue between the
SEC and state insurance regulators on how best to address the SEC’s concerns around sales
practices, and whether those concerns are being adequately addressed under the existing regime
of state insurance regulation. We believe the original concerns that former Chairman Cox raised
about sales of FIA products are no longer valid today ~ if ever they were - in light of significant
strides that the NAIC and individual state insurance departments have made in areas such as
annuity suitability and disclosure. We believe these matters warrant further discussion.
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We appreciate that these are very busy times for the Commission, and that the SEC has
many other high priorities demanding its attention. As you can appreciate, however, the ultimate
fate of Rule 151A is of great and immediate competitive consequence to Old Mutual. We
therefore need to engage the Commission as soon as possible so we can determine generally

where the SEC is at this point on Rule 151A.

1 am sure that the Commission, like Old Mutual, has been evaluating the Court’s Order
since it was issued to determine appropriate next steps. Given we have each had 30 days to
conduct this analysis, we believe it is appropriate to talk now. We therefore respectfully request
that you let us know by August 31, 2009 whether the Commission is amenable to the discussions

and stay concept outlined above.

It is Old Mutual’s sincere hope that earnest discourse will result in the prospect of a
mutually satisfactory resolution of this matter. The only reason we have requested such a prompt
response from the Commission is that the Court of Appeals will lose jurisdiction over this matter
in early September. Although we believe that any further litigation in the Circuit Court will be
unnecessary if there is some prospect for resolution, Old Mutual will need to make an informed
judgment on its options at that time. Consequently, while we all would like additional time to
evaluate this situation, circumstances do not permit it at this time.

Your attention to these matters is greatly appreciated. We will contact the Commission
next week to touch base on these issues.

Phidp D. Bartz

cc: David M. Becker, SEC General Counsel
Andrew J. Donahue, Director, Division of Investment Management

DC:50641946.1
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PHILIP D. BARTZ EMAIL ADDRESS

{202) 496-7208 pbarz@mckennalong.com
August 27, 2009

David M. Becker, Esq.

General Counsel

Securities and Exchange Commission
100 F Street NE

Washington, DC 20549-1090

RE:  Securities and Exchange Commission Rule 151A

Dear Mr. Becker:

In connection with my letter of August 20, 2009 to Chairman Schapiro on behalf of OM
Financial Life Insurance Company (“Old Mutual™), | am writing regarding the upcoming
deadlines for the parties to file Petitions for Panel Rehearing or Rehearing En Banc (“Rehearing
Petition™) of the District of Columbia Circuit’s July 21, 2009 decision, as well as the
corresponding deadline for the Court’s issuance of the mandate. At this point, the relevant Court

deadline is September 4, 2009.

As you know, we were contacted yesterday by Susan Nash of the Division of Investment
Management about having a meeting in the next few weeks to discuss the issues raised in my
August 20, 2009 letter. We view this as an important first step and appreciate the overture. In
order to provide all parties with adequate time to meet and discuss the issues, however, I would
propose that the SEC consent to Old Mutual filing with the District of Columbia Circuit an
Unopposed Motion For a 60-Day Extension of Time for Filing a Rehearing Petition and For 60-
Day Stay of Issuance of the Mandate under Federal Rules of Appellate Procedure 35, 40, and 41
and the corresponding D.C. Circuit Local Rules. This approach will allow the Commission the
time to consider the issues -- most importantly the issue of staying for two years the effective
date of any reissued Rule 151 A -- that Old Mutual and others have raised with the SEC, without
the pressure of imminent deadlines imposed by the Court’s rules.

In particular, we understand that at this point it will be difficult for the Commission to
fully consider and resolve the stay issue before September 4, 2009. The proposed unopposed
motion would provide the Commission more time to consider this issue. It would also allow all
parties the time necessary to meet and discuss solutions to other issues in light of the Court’s
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remand. The proposed unopposed motion would also ensure that the rights the parties currently
have available with the Court are preserved during the 60-day period.

Under Federal Rule of Civil Appellate 40(a)(1) the time for any party to seek rehearing is
45 days after entry of judgment, “unless an order shortens or extends the time.” D.C. Circuit
Local Rule 35(a) provides that the time for filing a petition for panel rehearing or rehearing en
banc can be extended upon a showing of “good cause” Similarly, Federal Rule of Appellate
Procedure 41 and D.C. Circuit Local Rule 41 allow for motions to delay the issuance of the
mandate for good cause. Subject to these limitations, the Court has given authority to the Clerk
to grant “unopposed motions for stays [of the mandate] for a period of up to 90 days.” U.S.
Court of Appeals for the D.C. Cir., Handbook of Practice and Internal Procedures, p. 54,
Amended June 8, 2009; see also D.C. Cir. R. 41(a)(2).

We believe that the circumstances here readily satisfy the good cause requirement for
extending the relevant deadlines. Good cause for the unopposed motion includes: (1) the SEC's
need for adequate time to consider the current Rule 151A issues, in particular staying the
effective date of the Rule; and (2) Old Mutual's nced to preserve its current right to seek
rehearing, which requires that both the Rehearing Petition and the mandate deadline be extended.

In consideration of the foregoing, we hope that the Commission will agree to consent to
Old Mutual’s proposed motion to the Court of Appeals that the relevant deadlines be extended

for 60 days.

I will be out of the office until September 8, 2009. During this time, please contact my
partner, Larry Ebner at 202-496-7727 (e-mail at lebner@mckennalong.com about this matter.
We look forward to hearing from you shortly.

Philip D,/ Bartz
cc: Susan Nash
Division of Investment Management

DC 50642810.1
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