
ExpectFocus™® Vol. I Winter 2009

ExpectFocus® is a quarterly 
review of developments in the 
insurance and financial services 
industry, provided on a complimen-
tary basis to clients and friends of 
Jorden Burt LLP.

The content of ExpectFocus® 
is for informational purposes only 
and is not legal advice or opinion. 
ExpectFocus® does not create 
an attorney-client relationship with 
Jorden Burt LLP or any of its lawyers.

Editorial Board
Jo Cicchetti 
Denise Fee 
Rollie Goss 

Markham Leventhal

Editor
Moira Demyan

Industry Group Editors
Life & Health Insurance

Jason Gould
Property & Casualty

Chris Barnes
Reinsurance

Anthony Cicchetti

Mutual Funds & Investment Advisers
Ed Zaharewicz

Securities
Tom Lauerman

Consumer Finance & Banking
Farrokh Jhabvala

Creative Adviser
Michael Kentoff

Graphics and Design
Frances Liebold

Subscriptions
Changes in address or requests for 
subscription information should be
submitted to:

Moira Demyan  
mfd@jordenusa.com

Copyright © 2009 Jorden Burt LLP.  
All rights reserved. No part of this 
publication may be reproduced by  
any means, electronic or mechanical, 
including photocopying, imaging, 
facsimile transmission, recording, or 
through any information storage and 
retrieval system, without permission  
in writing from Jorden Burt LLP.  
ExpectFocus® is a registered 
trademark of Jorden Burt LLP.

www.expectfocus.com

intheSPOTLIGHT

Spotlight on 151A
by gary cohen

T he focus of the fight over Rule 151A has 
shifted from the SEC to the courts.

A group of insurers filed a lawsuit against the 
SEC asking the Court of Appeals for the District of 
Columbia to hold the Rule unlawful.  The group 
includes the American Equity Investment Life 
Insurance Company, BHC Marketing, Midland Na-
tional Life Insurance Company, National Western 
Life Insurance Company, OM Financial Life Insur-
ance Company, and Tucker Advisory Group, Inc.

Subsequently, the National Association of Insurance Commissioners (NAIC) 
and the National Conference of Insurance Legislators (NCOIL) filed a similar 
lawsuit, and AARP joined the coalition’s lawsuit.  

The parties filed briefs with the court on February 17, 2009.  Oral arguments are 
set for May 8, 2009.

The insurers argued as follows.  Index annuities are exempt from regulation as 
securities, because they “are subject without exception to state [insurance] laws” 
and “are not marketed or valued according to the investment management of 
the issuer.”  The “terms of Rule 151A conflict with the Supreme Court’s decisions 
[in VALIC and United Benefit] and the statutory text [of Section 3(a)(8) of the 
Securities Act].”  The Rule’s “invalid terms result from the Commission’s use 
of a definition of investment risk that conflicts with the governing caselaw and 
common parlance.”

The NAIC and NCOIL argue as follows.  The SEC ignored the McCarran-
Ferguson Act that commits insurance regulation to the states.  Rule 151A is 

“arbitrary, capricious and contrary to law.”  The SEC failed to consider evidence 
that there was no “widespread  abuse and complaints.”  The SEC did not consider 
the protections already provided by the state regulatory system.  The SEC 
failed to engage in the required analysis of “the inefficiencies created by a dual 
regulatory system.”

The insurer’s brief notes that Commissioner Troy A. Paredes dissented from the 
SEC’s adoption of the Rule.  As Commissioner Paredes requested, his dissent is 
set out in the Federal Register along with the SEC’s adopting release.

With the Rule not effective until January 12, 2011, there seems to be time for the 
court to consider the lawsuits challenging the Rule.  Nevertheless, the insurers 
asked the court for, and received, an expedited briefing schedule.

Despite the lawsuits, the SEC staff has indicated that it intends to push ahead 
with implementing the Rule. The staff has further indicated that it will begin 
work on tailoring disclosure and accounting requirements to fit index annuities.  

For further Rule 151A coverage, please see Uncertain Times for Index Annuities on 
page 12.


