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More on 151A

Firm Accolades

Uncertain Times for Indexed Annuities
by kristin shepard

T he SEC’s newly-adopted Rule 151A will require most current forms of indexed annuities to be registered 
under the Securities Act of 1933, if those forms continue to be issued on or after January 12, 2011 (see 
also Spotlight on 151A on page 2). Though the SEC intends its new Rule to provide “increased regulatory 

certainty to insurance companies that issue indexed annuities and the distributors who sell them,” the Rule 
raises many questions for issuers and distributors of these products.

The unanswered questions include:

1.	 What are the implications of Rule 151A for other insurance products with indexed-linked returns? For 
example, the SEC stated that, although Rule 151A does not apply to indexed life insurance policies, the 

“considerations that form the basis for Rule 151A are also relevant in analyzing indexed life insurance 
because indexed life insurance and indexed annuities share certain features (e.g., securities-linked returns).”  

2.	 Will FINRA develop a new license series, examination and set of training materials tailored for indexed 
annuity salespersons?  

3.	 What are the civil litigation implications of the SEC’s position that indexed annuity policy forms issued on 
or after January 12, 2011 suddenly become securities even if the same form of indexed annuity was offered 
and sold on an unregistered basis prior to that date? On the one hand, the SEC maintains that nothing in 
its release adopting the rule is intended to affect the current analysis of the legal status of indexed annuities 
until the effective date of Rule 151A and that, in the meantime, offers and sales of unregistered indexed 
annuities will not be impacted by the pendency of the rule. However, the SEC also acknowledges that “if 
the status of a form of contract under the federal securities laws were to change, over time, from exempt to 
non-exempt and vice versa, this would present practical difficulties…as well as heightened litigation and 
enforcement risk.” 

4.	 Will the SEC and FINRA succeed in tailoring disclosure requirements for indexed annuities to avoid 
conflicts with or duplication of the myriad existing disclosure requirements mandated under state insurance 
and consumer protection laws? 

Jorden Burt Recognized for Client Service
Jorden Burt LLP was recognized in the 2009 Survey of Client Service Performance for Law Firms: The BTI 
Client Service A-Team. Through surveys of corporate counsel at large and Fortune 1000 companies, Jorden 
Burt was named to the Honor Roll in eight categories of client service: 

• Best at Commitment to Help 
• Best at Understanding the Client’s Business 
• Best at Breadth of Services 
• Best at Advising on Business Issues 

• Best at Unprompted Communications 
• Best at Bringing Together National Resources 
• Best at Keeping Clients Informed 
• Best at Anticipating the Client’s Needs 

James F. Jorden was named a BTI Client Service All-Star in a separate survey of Fortune 1000 companies in 
which corporate counsel was asked, unprompted, to name the top lawyers in the country who have provided 
the most “extraordinary attention to client needs”, and “noteworthy successful responsiveness.” For more 
information, visit www.jordenburt.com.


